Donations

If you enjoyed this news-
letter and found it informa-
tive, we could use your help!
The unions just take dues
from their members, but we
have to rely on the generos-
ity of people like you. With
your donations we will con-
tinue to inform you on the
latest union tactics and to

proactively combat them.

Comment?

If you have any sugges-
tions or comments on the
newsletter, please send them
to us. If you would like to
submit an article or opinion
piece in the next letter,
please email it to the follow-
ing address
Email:

Cfec.ca@gmail.com
Phone:

(858) 382-5639

Fax:

(760) 690-4471
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The following case is an example of how
CEQA has been used to stall development.
While it may not directly involve greenmail,
they are examples of ways lawyers have
abused CEQA.

Health First v. March Joint Powers Authority.
(Riverside County)
This case involved an appeal by

Health First that a project for Tesco, a British
grocer, did not comply with CEQA and re-
quired further environmental scrutiny. The
case hinged on whether the environmental
review done by the March Joint Powers Au-
thority, was discretionary or ministerial. If the
review is considered ministerial, then CEQA
does not apply. The definition of a ministerial
review is, “a governmental decision involving
little or no personal judgment by the public
official as to the wisdom or manner of carry-
ing out the project.” For example, ff the pub-
lic official merely applies the law, then CEQA
does not apply. Also, the decision states that
the public agency involved in the project is
the most appropriate body to decide what is

Who has been responsible for the union

extortion tactics used for well over a decade?
His name is Bob Balgenorth. He is the presi-

dent of California Unions for
\ Reliable Energy (CURE).
| Under this umbrella organi-
zation of the largest con-
struction unions in Califor-
nia, he has pushed the green
mail tactics to the extremes
they are today. Since CURE
has been intervening in the
permitting process, 34 of 35

private power plant projects have been forced
to sign PLAs. Coincidentally, as a result of
‘environmental negotiations” with the devel-
opers, most of those projects were delayed by
at least two years. The most recent example is

the Russell City Energy Center, which was
just a few months ago approved after a series

The Greenletter Issue 01 Summer 2009

ministerial and what is discretionary. What

this means to you:

e  When proposing to do a project, check to
see what type of law applies. If it gives
discretionary power to the public agency
approving the project, CEQA could ap-
ply. If there is something like a checklist
of yes or no questions, CEQA probably
will not apply.

e Geta commitment by the public agency
whether their role is ministerial or discre-
tionary as early as possible. The court will
defer to their decision.

e If the applicable reviewing process seems
to be discretionary, push your local repre-
sentative to put in place laws that are
more along the lines of a “checklist” ap-
proach. This may seem more restrictive,
but it takes away CEQA litigation as well
as the discretionary power of rogue gov-
ernment officials.

Disclaimer: The case analysis is merely a sug-

gestion. It should not be relied upon for any

litigation or legal negotiations. Its sole pur-
pose is to inform and provide a simple base
of knowledge on environmental law.

environmental legal disputes. CURE
“endorsed” the project only after the
“contract price” was amended. The project
was supposed to be operational in 2005.

The Russell City Energy Center ex-
ample is just one of many. CURE has been
able to funnel union dues to pay expensive,
high profile environmental lawyers that
bring suit against developers if their extor-
tion tactics do not work. Therefore, every
time you wonder why we are constantly in
energy shortages and why our energy bills
are so high, just remember Bob Balgenorth.
Without him, California might actually have
operational energy plants that were pro-
duced safely and efficiently with open and
fair competition by union and merit shop

construction businesses.
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Stories From the
Site...

In future newsletters,
this area will be re-
served for your own
stories of union black-
mail. We will keep
your business’ name
anonymous if you
wish. The purpose of
this section is to high-
light just how low the
unions are willing to
go if they do not get
their way. Therefore, if
you have an example
of when anyone
threatened you with
environmental litiga-
tion and how you dealt
with it, we would
greatly appreciate an
email to:
Cfec.ca@gmail.com

This is a story of how
a Sacramento devel-
oper dealt with green-
mail:

Just a couple
months ago, a group
named “Coalition for
Responsible

This is the first of a periodic newsletter
that will be sent out to help the construc-
tion industry keep up with current envi-
ronmental litigation threats. This edition
includes the following segments: What is
Greenmail?, What is CEQA?, Current
News, and Recently Decided. Following
newsletters will have Q & A’s based on
questions we receive from you. If there is
something you want to know about envi-
ronmental lawsuits, even if it is a specific
scenario, we would love to hear from you
and respond via the newsletter so every-

one can benefit from the question.

Greenmail is simply union endorsed

blackmail. It is used as a tool to get devel-
opers to sign project labor agreements that
give bidding monopolies to union shops at
the detriment of merit shops. The unions
have used these threats with increasing fre-
quency and follow through with the law-
suits enough to make the threats credible.

Greenmail is NOT any sort of envi-

ronmental movement. It is the exact oppo-
site. A Developet’s best efforts to develop
environmentally friendly projects will not

stop “greenmail” lawsuits. Likewise, once a

this issue
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developer concedes to a project labor agree-
ment, the lawsuits are usually dropped no
matter the legitimacy of the environmental
claim. Therefore, do not be fooled into think-
ing this has anything to do with the environ-
ment. The sole goal of the unions is to gain a
monopoly over construction projects, and
environmental lawsuits are the latest effective
tool to achieve that goal.

CEQA stands for the California Envi-
ronmental Quality Act. It was passed in 1970
shortly after NEPA (National Environmental
Protection Act). CEQA establishes a process
by which an agency can determine if a pro-
posed project has an impact on the environ-
ment. If the agency determines that the pro-
ject does not have a large impact, the agency
will file a Negative Declaration. If the agency
determines that the impact can be mitigated
so that the plan can be fixed so that the affect
is no longer significant, the agency will file a
Mitigated Negative Declaration. If the agency
decides that a project does have an

Coalition for Fair Employment in

Construction




Development” filed a
lawsuit against a Sacra-
mento developer who
planned to build a 500
home community,
Delta Shores. Who do
you suppose is part of
the “coalition?” None
other than your local
construction union,
more specifically:
Plumbers and Pipefit-
ters Union, Local 447,
the International
Brotherhood of Elec-
trical Workers Union,
Local 340; and the
Sheet Metal Workers
Union, Local 162. Ac-
cording to the Coali-
tion’s attorney, Tho-
mas Enslow, "You're
seeing these unions
embrace this idea of
sustainable develop-
ment... they are not
out for the quick
buck." He continues to
claim that these unions
are just looking out for
the community. The
developer’s representa-
tive, Greg Thatch,
claimed, “"They want a

project labor agree-
ment...I don't think

there is any real camou-
flage there. Itisn'ta
new tactic using the
(environmental) proc-
ess to get a project la-
bor agreement." Of
course, this situation
makes more sense con-
sidering the lawsuit was

v CEQA Process Flow Chart

Public Agency determines whether

impact it will then

thie acti s a “project” M .
. ml - ot profect develop an environ-
Project .
s Project ks ministori| em— mental impact re-
Public Agency b Mo possible significant efect

determines it the
project is exempt

port (EIR). The

p— SO @i O
e iyt o i Gicam plisn

agency conducting

| Mot Exempt the search is more

1o determine i there s 8 possibility

Public agency evaluates project Often than not a

government agency,

that the project may have a
significant effect on environment

IFnulnle significant effect v v but the actual re-
Determination of lead agency where NMI:‘]::'I:E:#I";Q.M Jﬁmﬂm?&%&g Search iS normaﬂy

HRESPONSIBLE AGENCY

more than one public agency is
involved I

LEAD AGENCY

done by an outside
source. As a rule of

Respond to
informal
consultation

Load sgency prepares initkl study |

——

=Consultation

thumb, CEQA ap-

i .
Lead agency decision to prepare pheS Wheﬁ the pro—

—3

Hegative Declarstion

EIR ar Megstive Declaration

ject is discretionary
(i.e. has to be ap-

Lead agency sends Notice of |
Respond to Notice Preparation lo responsible agency
uTFr&:uratim asto  [Consultation T proved by a local
Sontents of draft EIR \'-I Lead agency prapares draft EIR | governmeﬂt body) .
T
I Lead agency files Notice af Lead Agency gives public The largeSt
Completion and gives public notice notice of availability .
of avallability of draft EIR of Negative Declaration problem Wlth
Comments on adequacy - Hation I C A d h .
of draft EIR or =Consul Publie Review Period Public Review Pariod
Negative Declaration Ll e EQ » aNd W y 1t
Lead agency prepares final
B EIft ineluding responses to has been uSCd as a
Dem_l;:(-quhrll% ke comments on draft EIR
considers final or :
Negative Declaration | Conaiderat nd | tOOl to glVC affeCt
prepared by lead agency Considerstion and approval af | ur:sl':laga‘ti.::[?mh?mpi'nc:im

final EIR by decision-making body

by decision-making body

to greenmail, is the

Findings on feasibility
of reducing or avoiding
significant environmental
effacts

|
Findings on feasibility of
reducing or avoiding significant
environmental effects

term “significant”

environmental im-

—

I Decigion on permit

pact has no clear

I Decision on project H

definition. Since

Stata Agencies Local Agemcies State Agancias Local Agendcihes
File Matice of Eile Notice of File Notice of File Motics of the term can be
D“.:E"m;‘:;‘ Determination Dﬂ;‘:"&‘#’l‘“": Determination
wi G "
Planning & w'ﬂ.‘ci'ﬂ:"'w Planning & w“%f::?w read felatlvely
ch Research
— broad and the

What You
NEED to Know...

CEQA was originally a tool to
protect our environment, but
has been hijacked by unions to
stall development. They rely on
the vagueness of the term

“significant” to get their court

decisions.

process (see chart) is so long, trial attor-

neys contest every decision along the

process, holding up building projects for
as long as they wish. This forces the developer to
waste large amounts of money and time on the
litigation. Projects such as Petco Park and the pro-
posed Gaylord Entertainment project in San
Diego are just two examples of CEQA abuse. For
more information on CEQA and its uses, please
visit our website at:
www.OpenCompCA.com

e America’s Builders Trade Union met on
May 18th, 2009, to introduce their new
slogan “Value on Display. Every Day."
The keynote speaker at the event men-
tioned his excitement for the Obama
Administration and his encouragement
of project labor agreements. Therefore,
for all the upcoming federal projects in
the state of California, NEPA (National
Environmental Protection Act) and
other environmental policies could be
abused just like CEQA to extort devel-
opers into using PLAs.

e (Central California) A Wal-Mart Super-
center project in Victorville has been
delayed because of a pending lawsuit
filed by Briggs Law Corp. for not
“propetly” preparing an environmental
impact report. Briggs Law has also filed
lawsuits to stop the development of a
Barstow Wal-Mart, a town center in Ri-
alto, and a Wal-Mart/ Home Depot
marketplace in Hesperia. All of these

This Month’s Q&A

filed after the labor un-
ions failed to negotiate
a PLA for the project.
Thatch stated the de-
veloper will not start
construction on shops,
restaurants, and a
movie theater until
there is a resolution to
this lawsuit. This is a

suits have been through small good example of a tac-
“environmental” or “smart development”
groups. Allegedly, Briggs creates these
groups as fronts to sue developers so that
“the concerned group” can settle privately
out of court with the large developers. Some
of the lawsuits have been at the behest of
the retail clerks union. Briggs has also repre-
sented California Unions for Reliable Energy
(CURE) (see pg. 4). The best part is no one
knows what and for how much these cases
get settled for. Therefore, when you see
groups like “Build Smart” or “Citizens for
Smart Growth,” you will know what that
really means.

tic a developer can use
to keep the environ-
mental extortion out of
the back room and put
it out into the public.
For more information
about this news story
visit:

www.OpenCompCA.com

(Bay Area) In Redwood City a development
plan that would revitalize the downtown
area and provide over 2,500 high-rise hous-
ing units was dropped by the city after it
refused to appeal a decision in the court
that its environmental impact report was
not complete since it did not consider how
the “shadow buildings” would affect the
area. The suit was not part of a greenmail

attempt, but demonstrates the vagueness of
“significant impact.”

Do you have a question about greenmail? Send it in to
CFEC and we will answer it for you in the next newslet-
ter. Hopefully, by answering individualized questions,
everyone can learn from and adapt to the ever changing
tactics used by unions to apply CEQA to development

projects.




